Even though he was aware of his union grievance rights, he opted to
file a complaint with MSHA, and filed no grievance (Tr. 42). Mr, Cass
stated that he expected MSHA to come to the mine and tell the respondent
that he needed a helper for safety reasons.  He conceded that MSHA
investigated his complaint, issued no violations, and found that he had
not been discriminated against (Tr. 43-66; 49).

Mr. Cass explained the operation of the drill rig he was operating, stated
that it was equipped with a drill rack which he designed, and he confirmed
that he and Mr. Warner had some prior problems over safety gloves and
raingear three years prior to the instant complaint, but that those
encounters were resolved to his satisfaction (Tr. 54). Mr. Cass also
indicated that even if he were to be furnished with a safety belt for
use around the drilling rig in question, he would not use it because
it would get in the way and restrict his movements around the drill rig.
He would prefer a helper (Tr. 55).

On cross-examination, Mr. Cass identified a photograph (exhibit R~l)
as the drill rig in question, and he confirmed that for most of his
employment period with the respondent for more than eight years he has
worked as a driller, but that he has done some driving, welding, and
mechanic's work.  He explained that his drilling work involves the
preparation for blasting trap rock out of the quarry, and he identified
a photograph (exhibit R-2) as a fair picture of what the quarry looks
like (Tr. 56-58). Mr. Cass indicated that on the day in question in this
case he was working in the area marked "A" on the photograph, and the
shovel was digging on top of the face shown as "B" on the photograph.  He
also identified a roadway shown in the photograph as the haul road used
by trucks.  He also indicated that on May 20, there were two trucks operating
on the haul road with a reasonable degree of regularity every seven to
eight minutes, and that the shovel operator was on duty all the time
while he was drilling (Tr. 62).

Mr. Cass testified that during his drilling operations for Mr. Warner,
it was customary for him (Cass) to ask for a helper if he needed one
and that "most of the time" over an eight-year period he received one
"if I complained enough" (Tr. 62). Mr. Cass confirmed that on May 20,
Mr. Warner did not order him to leave work.  Since his work shift was at
an end, he simply went home.  When he returned the next morning, he and
Mr. Warner went to the work site and at that time Mr. Warner told him
he was to either drill or he wasn't going to work. Mr. Cass made no
offers to return to work during the following week because he was in the
process of contacting MSHA, and he made no further contacts with Mr. Warner
(Tr. 64). He indicated that he filed no formal complaints with his union,
although he did have a conversation with the local's business agent,
and he had never previously complained to MSHA (Tr. 67).  He confirmed
that the drill rig had been cited in the past by MSHA during an inspection,
and they resulted from his moving the machine while the boom was in an
unsafe position and his failure to insure that a safety chain was
connected to the machine air hose (Tr. 68).uming that Mr,   Bjes   is  called back
